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Advanced Practice Providers:
Risk Strategies for Supervision
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Dr. Bilingham has 35 years of experience as an emergency medicine physician. He
speaks nationally on emergency medicine and has lectured in more than 300 CME
courses on risk management, operations, patient safety, documentation, information
technology, coding and billing, and malpractice prevention.

As MedPro's Chief Medical Officer, he is responsible for leading the company's Patient Safety & Risk Solutions
team and working with other leaders to support clinical risk, claims, underwriting, and sales efforts.

Prior to joining MedPro, Dr. Bilingham served as President and CEO for EPIC RRG. He also served on the
physician advisory boards of several technology companies and the American College of Emergency
Physicians’ Medical Legal Committee and Coding and Nomenclature Committee. He is Emeritus Chairman of
the Emergency Medicine Patient Safety Foundation and has served on the Emergency Department Practice
Management Association’s Board of Directors.

Dr. Bilingham also founded and served as Medical Director for the Center for Emergency Medical Education
and was a co-founder of the National Emergency Medicine Board Review Course.

MedPro Group receives no commercial support from any ineligible company/
commercial interest.

Itis the policy of MedPro Group to require that all parties in a position to influence
the content of this activity disclose the existence of any relevant financial
relationship with any ineligible company/commercial interest.

When there are relevant financial relationships mitigation steps are taken.
Additionally, the individual(s) will be listed by name, along with the name of the
commercial interest with which the person has a relationship and the nature of the
relationship.

Today’s faculty, as well as CE planners, content developers, reviewers, editors,
and Patient Safety & Risk Solutions staff at MedPro Group have reported that
they have no relevant financial relationships with any commercial interests.




At the conclusion of this program, participants should be able to:

- Differentiate the scope of practice for Nurse Practitioners and Physician Assistants
« Interpret claims data for Advanced Practice Providers

« Evaluate the common allegations asserted in medical malpractice cases that include
Advanced Practice Providers

= Apply risk management principles and best practices to mitigate the risks of supervising
these professionals.
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Physician Scope Shifting Technology
employment of practice environment of care innovations
Less private practice, Expanding for PAs, More outpatient, home AL genetics, etc.
more corporate/hospital NPs, CRNAs, etc. health, telehealth, etc 9 '
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+ Nolo: GA,IL,NY & PA ~35% of US HCL market (4 of op 6 states based on 2022 DWP) - 8

+ COVID-19 impact
+ Judges are pressuring parties to settle by setting unreasonable deadlines and stacking trial dates.
«+ Directives from high courts are affecting scheduling.
« Pressure creates difficulties for attorneys, experts, and insureds.
+ COVID-19 "healthcare halo" not a significant factor in influencing juries

« Compromise Verdicts/Splitting the Baby: Jurors are awarding $$ even when liability not clear.

« Aging trial bar: we are focused on identifying and helping to train next-gen "First Chairs."

« Changing jury pool: what can we expect from millennial jurors?
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« Industry trends: frequency flat & severity up
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+ As courts reopen, US HCL verdicts $10+ resume .. expanding beyond "Judicial Hellholes"
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+ The industry continues to face profitability challenges .
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https://data.bls.gov/timeseries/CUUR0000SA0

Another way to view US HCL industry

2013-14: 88%

2021-22:103%

2015-16: 100%

2017-18: 101%

2019-20: 110%
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Oklahoma Market Update
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Oklahoma loss trends

Oklahoma: NPDB Severity Trend
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Oklahoma: NPDB % of Claims over $250,000
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https://www.morelaw.com/verdicts/case.asp?s=OK&d=171135
https://medicalmalpracticelawyers.com/17-5-million-oklahoma-medical-malpractice-verdict/
https://www.law360.com/articles/1105393/gov-t-must-pay-15m-in-ihs-baby-brain-injury-suit
file:///C:/Users/216000957/AppData/Local/Microsoft/Windows/INetCache/Content.MSO/12.3

Advanced Practice Providers

ina "primary role” is
reflected, g on Gveral o sasevolums reflecting NP and PA
involvement is low (N=57). In general, P y to the
+ NPsand PAs 18% of y . An of cases involving NPs
and/or PAs are noted, and ignifi ini inancis ity trends are climbing.
. i for almost irds of the case volume.

D for the majority of case volume. With the exception of
surgical aHegaﬂm\s e euion o aHegzmns is similar among NPs and PAs.

. D ly reflect cancers, treatment of injuries (fractures, wounds). These cases
nly reflect breaks in f care, most often including inadequate assessment and evaluation of patient
symptoms, a , delays or failures in and failures during the patient follow-up process.
+ Medical ahigher volume of medi as opposed Procedural
performance cases, which most commonly involve skin lesion excisions, can be impacted by delayed recognition of :umph:aﬂuns while
selection of the patient,

and reconcling symptoms and st reslts

. the regimen,
ufiien educaton ofpaensanilies ahout e rsks of medications, and
medici volving torsin
which pvuvlder is ccmdmatmg care is noted as a specmc ek s n anfcoaguiant cases

while on that regimen,
b idors about

Failure to identify

2
) involvi i ents, including pre-, intra-, and p . are often related to NP or PA
have been the resul of procedural eror, the failure t
issue y mitigation of the risk of serlous adverse
outcome.
failuresin e that appear to have contributed to the
patient's outcome, and/or {o the iatonar e a6, provide valuable Insgh no sk miigation opperunitics
« The three most common contributing factors linked directly to an NP or a PA are clinical judgment, communication and supervision.
However,
closed case financial severity.
2
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While the attendinglconsult physician role s most prevalent, in the nationwide data, NPs and PAs combined are
noted in 18% of all cases". As the involverent of NPs and PAs in healihcare has corfinued 1o climb, itis not
of the past 10

years. The unexpected more recent decine in this data setis likely related to the fact that not al cases opened in 2020
and 2021 have yet matured for coding.
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Nationwide

Oklahoma

Each case i i
focused risk mitigation efforts. The coding taxonomy

8/18/2023

Nationwide NP PA
Ambulatory | 65% 62%
Inpatient 25% 21%
Emergency | 10% 17%
Ambulatory Inpatient Emergency
63% 23% 14%
Oklahoma NP PA
Ambulatory | 70% 5%
Inpatient 8% 25%
Emergency | 22% 30%

Ambulatory [

54%

report.

% of case volume
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case volume

Officeclinic ar% a2% 51% 52% 5% 39%
Emergency department/ | 545, 33% 15% 30% 23% 33%
urgentcare

Patient room/ICU 1% 1% 14% 7% % 12%
Inpatient surgery 9% ™ % o% 12% 12%
Ambulatory surgery 5% ™ a% 1% 5% %

to enable the grouping and analysis of similar cases and to drive
i ies; insight into these is noted later in this.
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primary eachcaseis falty thatis deemed for the resulting patient outcome. The
four most common responsible services in cases with a NP or PA identified as the primary role are noted here (meaning, for example, in
, an NP or PA s pecialty in 16% of the cases).

Nationwide Orthopedic surgery Family medicine Emergency medicine Internal medicine
16%

Oklahoma

Orthopedic surgery.
18%

+ Physician may supervise a total of six (6) PAs and/or APRNs. This does not apply to a
medical director or supervising physician of a state institution, correctional facility or hospital.
Upon request, the Board may waive this requirement. (1)

+ The supervising physician is accepting responsibility for the care provided by the APP. (2,5,7)

+ Supervising Physician does not have to be in the same location, but they must be available
through direct contact, telecommunications or other appropriate electronic means for

i with medical , or patient referral. (4,7,9)

« The APP and the Supervising Physician must have a supervision agreement in place in order
for the APP to practice.(5,8)

« The statutes for supervision include references to protocols and guidelines to be followed by
the APPs. (4,10,11)

« Itis important to be review your licensure to ensure accuracy of the listed APPs you are
supervising (or not supervising)

10AC §435.15:313.0) 32
Al oferences1o APFNS and Supenising Physicians assume rat APRN s proscrpive aulorty

+ A Supervising Physician who executes an agreement to supervise an APRN* includes
agreement/attestation to:

« lagree to be available for consultation, collaboration, medical emergencies, and
patient referral through direct contact, telecommunications or other appropriate
means.

« Supervision of Advanced Practice Registered Nurses with prescriptive authority
means overseeing and accepting responsibility for the ordering and transmission of
written, telephonic, electronic or oral prescriptions for drugs and other medical
supplies, subject to a defined formulary

+ APRN's may not prescribe Schedule Il drugs. The defined schedule of drugs to be

prescribed by APRN"s consistently states Ill, IV and V.

+ No specific parameters for review of charts.

«+ ltis important to note that APRNs are governed by the Oklahoma Nursing Board, and
any disciplinary action would be initiated by them.

“proscrptve autorly 33

1




PAs are not permitted to provide health care services independent of physician
supervision.

+ No specific parameters for review of charts.

Complex illness provision included in statutes:

« In patients with newly diagnosed complex illnesses, the physician assistant shall
contact the supervising physician within forty-eight (48) hours of the physician
assistant's initial examination or treatment and schedule the patient for appropriate
evaluation by the supervising physician as directed by the physician.

+ The Supervising Physician shall determine which conditions qualify as complex
illnesses based on the clinical setting and the skill and experience of the physician
assistant.

« PAs can prescribe Schedule II-V drugs under the direction of a Supervising Physician

+ PAs are governed by the Oklahoma Medical Board.

“Contributing factors reflect both provider and patient issues. They denote breakdowns in

technical skill, clinical judgment, communication, behavior, systems, environment,
equipment/tools, and teamwork. The majority are relevant across clinical specialties,
settings, and disciplines; thus, they identify opportunities for broad remediation.”

Despite best intentions, processes designed
for safe patient outcomes can, and do, fail.

Contributing factors are multi-layered issues or failures Multiple factors are identified in each case
in the process of care that appear to have contributed to because generally, there is not just one issue
the patient’s outcome, and/or to the initiation of the case, that leads to these cases, but rather a
o had a sigiicant mpact oncase resoluton combination of ssues
o= 03) = L1 %
& o™ ] )
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https://www.candello.com/Insights/Candello-Reports/Power-to-Predict
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Factors related to medical reporting, ethics,
polcy/prolocols, regulatory

Factor eatod o paiont nonacherence (o reaimert orbehavior tat fsels care; ko roveerbehavir
inclucing breach of confidentiaity or sexual miscon

rical environment Factors related to workflow, physical conditions and “off-hours" conditions (weekends/holdays/nights)

Factors 0R1od o pall assassmort. solocton and managortrt o orapy patrt. morforing akeofdoay
aining @ consu,falrot ensurpaten sy fals, brms ). choce of pracice sefing, fairs o
Qostontolow a cope

o Factors related to coordination of care, fallwre/delay in ordering test, reportng findings, folow-up systems,
L patient identiication, specimen handing, nosocomialinfections.

Factors related to communication among providers, between patientfamily and providers, via electroric
communicaton (texing, emal, etc), and telehealthiels-radiology

Commurication

Documentation Factors related to mechanics, insuficiency, content

Factors related to supervision of nursing, house staff, advanced practice clicians

Factors related o improper use of equipment, medication errors, retained foreign bodies, technical performance
of procedures

o0
90%  86% Nationwide With the
foig o
-
g o we
§ s o 5
= I I 1% 14
g 10%
il Il EED mEEn EES
e contributi
£ o
3 g Oklahoma factors.
g eow Al cases conparave
g 0w e e
# s0% o caseswin
20% I I 1 e
o n I n I [ | I . l m Bla oo
Clinical Communication  Supervision Behavior- Technical Administrative - Documentation Clinical Clinical high percentage
judgment related skill environment. systems. of PAmvolved

surgery cases.

Clinical Judgment

i ling factors can although there are some visible differences. All factors are also
linked to roles within the case”. This visual reflects those cases in which a CLINICAL JUDGMENT factor is specifically linked to er an NP
Allclaimant | Ambulatory | Inpatient | Emergency The prevalence of
ypes
diagnosis-related
Failure to appreciate/reconcile allegations in this data set
relevant sign/symptom/test a7% 48% 52% 34% (36% of all cases) increases
result the volume of clinical
. judgment factors.
Falluvelde\a;{l:: ‘nersd(ev ing 28% 32% 20% 329%
Ons acitonafactorstancs
Failure to establish differential 20% 21% 15% 23% out. Inadequat
Failure/delay in obtainin premature discharge from
y 9 20% 27% 12% 1% care s present in 32% of
he g i
Lack offnadequate 5% . 16% 2% type cases.
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Communication

ing factors can although there are some visible differences. All factors are also
linked to roles within the case”. This visual reflects in whicha factor i li ither an NP or
Most common Al claimant
communication details types CRETL T O BCTE
Suboptimal communication 579 19% 75% 57%
‘among providers
Suboptimal communication
between providers and 8% 58% 25% 3%
providers, and supervising
physicians, regarding relevant facts about the patient's care is a concern noted across all
I

locations, especially in the inpatient setting. Of note, a failure to escalate concerns is
ifically noted in the inpatient cases.

patient

the most often noted provider to patient

Supervision

types), although there are some visible differences. Allfactors are also
linked 1o roles within the case". This visual reflects a

toeither an NP or PA.

which

Most common supervision Al claimant
detai types

5 Ambulatory  Inpatient  Emergency
Supenvision of PAs 63% 64% 56% 82%
Supervision of NPs 34% 33% 4% 9%

Insufficient supervision and oversight s present in 35% of all NP/PA
the of N

case volume. As might
more of pervision i

PAs
is a specifically

care

in the emerg p:

Financial Severity

The focus has been on the three most common contributing factors linked directly to an NP or a PA — clinical judgment, communication and
supervision. When refocusing on AL factors noted in NP and PA cases, administrati i i i cal
i

$275,000

$250,000
$225,000

§ sznon0

2 $175.000

£ srs0000
g $125,000
£ s100000
2 75000
ss0000
s2500

N

Glinical
judgment

Gommunication  Supervision Behavior-related Technical skil  Administrative Documentation  Glinical  Clinical systems.
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Financial Severity:

Themost

factors are drivers of

commonly noted details are listed below.

Most common details

Factor (in order of increasing
financial severity)
Policy/protocol not followed, andor lack of palicy/protocol

Insufficient staff training

Gredentialing issues

8/18/2023

Insufficient/lack of documentation of clinical findings
1o physician review care

f

Events occurring during night/weekend/holiday shifts

Clinical environment
Failure/delay in performing recommended diagnostic test

Patient did not receive test results; lack of provider follow-up with patients after test results received

Diagnosis-Related

in these cases.
Gancers Cirulatorysystem diseases juries
(21%) (19%) (18%)
Primarily cardiac disease
ooty S, compicatn o rocedres,
ey ara oiSs open wouncs

Primarily skin canc

Diagnosis-Related

Note the key.

reduce

care’ below.

Phase 1 Phase 2
Paten e prbie sk cvo Poromarc ofdsgrost ests Fotowan
coordmation

Inerprtaion of dgrostc et resuts
63%

Hstory & physical

Testrosuts ansnited tofaceivedby
orderng provider

oer Pasort assossod, symploms evakated

Difeentaldagnosis estabished

Diagnoste tsting ordered

Phase 3

Physican olows up wih patent

Ao Consuts
Patert formatn communicaied
anong car team

Patert complance it
followup plan
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%% of medication related case volume

5% o surgical reatment case vokme

Medical Treatment

50 48% 30%

25%

|

Skin esion njoctons. Electroysis

30%

% of medical perormance related case volume.

Improper improper
management perormance of
course of reament realmentprocedure

Procedural performance cases can be impacted by delayed recogniion of compications, while management cases most often reflectissues with selection of the
most appropriate course of reatment fo the patient, and appreciating and reconiling symptoms and test resuts.

Medication-Related

0% Top allegation det 25% Top medications involve
63% 22%

60% H 20%
5 oo
0% H 16%
% 5 5%
a0 o
20% 15 ]
s
™ - £
0% ° 0%
npropormeniorng  Ordrng Josm— Nacois Antbiocs Jerm—,
e ragenene depaning s

Problems with selection of the most appropriate medication regimen, moritoring/assessing the patient while on that regimen, insuficient education of
patients/familis about the risks of medications, and sub-optimal communication among providers about medication regimens and evohing signs/symploms are
the most common cortributing factors. Failure to dentify which provider is coordinating care s noted as a specificrisk issue in anticoagulant cases.

Surgical Treatment

Top allegation def

20%

15% 14%

mance related case vol

0%

of surgical p

Improper improper Adhvoplasty Lamineciomy Spinal fusion
anagem: peromance
of surgicalpationt of surgory

Casesinvolving the management of surgical patients, including pre-, intra-, and othe NP or PA
compications. While complications of procedures may have been the resut of the failr to imely recog
prevents the opportunity for early mitigation of the sk of serious adverse ouicome.

the issve

ail o . Top procedures involved
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The following stories are reflective of the allegations and contribu

ng risk factors

which drive cases i ing nurse p i s and phy

We're relaying these true stories as lessons to build understanding of the challenges that you face in
day-to-day practice. Learning from these events, we trust that you will take the necessary steps to either
reinforce or implement best practices, as outlined in the section focused on risk mitigation strategies.

FAILURE TO DIAGNOSIS ISCHEMIC HEART DISEASE RESULTING IN PERMANENT HEART DAMAGE
serrien

Afemale in her early 70°s with history sig for coronary artery 3 d
smoking, presented o an urgent care facility on a weekend with complaints of mild (1/10) chest pain, pressure, and a
burning sensation in the right anterior chest and upper back for the past 24 hours. She was seen by a physician's
UBATIE L assistant (PA). The patient stated she typically consumed *a lot of tomato juice” and that eating exacerbated her pain.
She stated that antacids helped to alleviate her symptoms
The PA's of the that she was in , with stable vital signs. A12-
i i i witha left e patient
reported her last cardiology visit was over a year ago and her last stress test was over five years ago. She was
advised to schedule a follow up with her cardiologist and to return to the urgent care facility the next day for a follow-
up on the abnormal ECG. (Of note, the facility’ i i ici ician di the patient
nor sign-off on the PA's treatment until three days later.)
ing, the patient’s pai e called 911 and home
they did CPR, revived the patient, and 100k her to the Emergency Department (ED). It was determined that she had
ffered he patient underwent surgery, and had two stents and
a defibrillator device placed, but suffered permanent, significant heart damage.
‘The patient claimed the permanent damage to the heart was from failing to properly read the ECG and
diagnose ischemic heart disease. Experts who reviewed the ECG noted that the PA failed to recognize
the ECG which wer ing for myocardial ischemia. Experts also opined
the

Vhen EM: "l

the PA failed to refer

FAILURE TO DIAGNOSE STROKE

SETTLED

Patient's anticoagulation regimen was bei,n\ﬂqregulafly monitored every six
months by his internal medicine physician; INR levels remained stable and
in the therapeutic range.
On a Sunday, the patient presented to an urgent care clinic for a
headache and neck pain F&/Jo reported pain level). The physician
assistant (PA) prescribed Vicodin and discharged the patient to home.
Two days later, the patient returned to the same clinic with increased
head and neck pain (now 10/10). The nurse practitioner (NP) examined
, and ed a muscle relaxant. The NP's chart documentation
was very poorly written; it contained no detail regarding whether a
neurological exam was completed. only that the patient had “no focal
deficits.” No head CT was ordered, despite readily available chart reference
{o the patient's chronic anticoaguiant use, and repeat Vists for head and
neck pain.

RESPONSIBLE
SERVICE,

The next day, the ratiem was taken to the Emergency Department with

a vertebral dissection and hemorrhagic stroke.

8/18/2023
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Sl IMPROPER PERFORMANCE OF SURGERY AND IMPROPER WANAGEMENT OF A SURGICAL PATIENT

A general surgeon performed a laparoscopic reduction and repalr of acomplex

para-esophageal hiatal hernia. On post-operative day one, the patien

complained of left shoulder pain. Some lab results were concerning, but no

RESPONSIBLE new dlffeventlal diagnoses were considered.

SERES D\scharge was pla ed bul the patient stated he didn't feel ready; he told

lhe surF istant (PA) 1hal he was unable to eat or drink

(even clear hquuys St 5o down smogth

Despite a low grade fever, belching, nausea, and newly elevated blood
he’ was to home three days post-operatively

on pureed diet. ﬂe died one day later.

Autopsy revealed gastric necrosis and peﬁora(loﬂ Experts were critic:
opining there was a devi oth the general surgeon and the
surgical PA in prematurely discharging thls patient; both failed (o order imaging
studies and timely intervene with placement of a nasogastric !u e for
decompression or surgery that would have avoided his deat

« Insuffici with other , nurses and supervising ici garding
relevam lacts about the patnent's care is a concern.
- Ensure that NPs/PAs their tear of appearing non-confident
« Ensure that NPs/PAS understand that they are an essential part of a care team and that they must share pertinent patient
information, which, when other provider much more severe issue.

+ Ensure hand-off communication is effective and unrushed.

- Authorize and invoke the "stop the line” concept by anyone who identifies  risk to a patient
+ Encourage escalation of concerns up the chain of command.

. in all logations, the role of the NP/PA

+ Documentation styles can be widely varied when multiple providers are involved in a single
patient’s care.
provider's clinical rationale for treatment can resultin patient care errors

and create malpractice case defensibilty issues.
« Ensure consistent documentation among providers, with explanations where there is any inconsistency.
+ Do ot sign off on charted information without thoroughly reading it.

. upervi gisa noted risk issue in NP/PA cases.
+  Supervision involves more than just signing charts.

Ensure that required supervision is a regular, on-going activity.

Establish that all staff who will be working on your behalf fully understand the norms/policies/procedures of each facility or office

location
Be able to eﬂecuve\y communicate how you are able to determine and/or assess the competency of NPs/PAs to perform their
assigned task:

- Use sup time hat the NP/PA questions.

. Sco’ae of practice is something that should be dellned for each NP/PA and can be enhanced
and/or expanded upon demonstration of req skills and knowledge.
« Not all NPs/PAs are the same; different experiences should rssu\t in more o less supervision.
NPS/PAS are not typ igned a spe Therefore their “specialty” jobs (say,
surgery to primary treated with caution. Reg: length of experience as a NP or PA, they may need to be
viewed as a novice in a new setting.

8/18/2023
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- 2§59-567.3a.12

\dvanced Practice it
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MedPro and MLMIC are p: , national medical cotaborative and
diision of GRICO, the insurer for the instiutons.

Derived from the essence of the word candela, a unit of uminous itensit that emits a ciear direction,
Candelo's bestin-ciass taxonomy, data, and tools provide urique insighs nto the cinical and financial risks that
lead to harm andloss.

de claims data, MedPro and MLUIG are
bettr able o highight th critcal intersecton between aualty and patent safety and provide insighi into
minimizing losses and mproving outcomes
Leveraging our extensive claims data, we heb our insureds stay aware ofrisk rends by specialy and
across a variety of practice setings. Data analyses examine allgations and contribufing factors, nckuding human
factors and heallicare system flawstha resul inpatint harm. Isight gain from claims cata analyses also
alows Us to develop targeted programs and to0s to hep our nsureds minimize risk

Candello

Safety in Numbers
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https://oklahoma.gov/content/dam/ok/en/nursing/documents/pa-1.pdf

© Disclaimer

The information contained herein and presented by the speaker is based on
sources believed to be accurate at the time they were referenced. The speaker
has made a reasonable effort to ensure the accuracy of the information
presented; however, no warranty or representation is made as to such
accuracy. The speaker is not engaged in rendering legal or other professional
services. The information contained herein does not constitute legal or medical
advice and should not be construed as rules or establishing a standard of care.
Because the facts applicable to your situation may vary, or the laws applicable
in your jurisdiction may differ, if legal advice or other expert legal assistance is
required, the services of an attorney or other competent legal professional
should be sought.

8/18/2023

20



